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Hospitals, as institutions, have a legal duty to make health care as safe as is
possible so that the hospital, through practitioners under its aegis, can offer the standard
of care. When the hospitals fails in this regard, a lawyer may consider a negligent
credentialing claim where the hospitals did not appropriately credential a practitioner and
a direct claim of negligence against the hospital where the institution did not have
sufficient policies and procedures, and carry them out, in order to protect patients.
In medical negligence litigation it is important to identify all defendants who
caused or created the environment in which the patient sustained injury. If one calls the
health care provider the primary defendant; the environment in which the injury occurred,
is named the secondary defendant.
Let’s start by taking an example from highway safety accidents in order to better
understand this concept. One might view an innocent driver in vehicle one, V1, who
approaches an intersection and is then struck by vehicle two. In V2, the brakes failed
because of a manufacturing defect and there were tree branches which obscured the
intersection. Proper defendants for V1 would become V2’s driver who drove too fast and
who entered the intersection in an incautious manner, but also, the brake manufacturer,
V2’s maintenance mechanic, and the State (or municipality) which did not cut the trees in
order to allow motorists to properly visualize the intersection. V2 may derive defenses
from the brake manufacturer, its mechanic, and from the municipality.
The same analysis applies in health care. Dr. A delivers a baby. The baby is
injured because Dr. A exceeded his expertise; he is a Family Physician, delivering a large
for gestational age baby (fetal macrosomia). Mom has insulin dependent diabetes, has
gained 50 pounds in this pregnancy.
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Dr. A knows this is a big baby; he ordered a consultation with a Perinatologist the
day prior to delivery. The perinatologist warned about macrosomia…but he acted purely
as a consultant — not offering obstetric treatment — he did not have privileges at the
hospital; St. Victim’s. Dr. A did not call for consultation.
The obstetric history is ominous; Baby 1 was macrosomic and the doctor who
delivered her was Dr. A’s partner who delivered Baby 2 in the same hospital. Because
Baby 1 was so large, the partner fractured Baby 1’s clavicle in order to extract Baby 1.
Dr. A knew of this history — or should have known of this history.
In the second delivery, the first stage of labor was very long; the second stage was
many hours … and nothing happened. Dr. A still did not call for obstetric consultation —
a practitioner who was located in the hospital or very available within minutes.
Then, slowly, the baby descended, with ominous fetal monitoring parameters, and
when the baby passed into the vaginal canal the left shoulder was pinned beneath the
public ramus; Dr. A panicked.
Dr. A then tore the baby out of the mother’s pelvis, literally ripping a hole up into
the mother’s rectum … but the hips hug up in the outlet, so he placed one foot on the
delivery table and pulled the baby’s arms … until delivery occurred.
The baby, Raven, sustained a complete avulsion of the left brachial plexus;
mother sustained a fourth degree laceration well into the rectum which the doctor
repaired in the delivery room … leaving her with rectal incontinence. Raven is as cute as
any four year old but when you look at the videos of her playing with other children and
on the monkey bars at school, it is remarkable how well she does with a completely flail
left arm … an arm which is of no use other than for cosmetic appearances.
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The arm has no muscular tone; the hand is a claw. Mother’s injuries are not as
apparent but she uses diapers because she has fecal incontinence and, although she would
like to date, because of the obvious unappetizing consequences of this medical injury, she
has not been able to find a mate.
Who is responsible for this catastrophe? One must look at both the practitioner
and the environment which permitted this care to take place.
Dr. A. bears direct liability. He graduated from medical school in 1996 with a
Family Practice Residency and then became board certified in Family Practice … but in
his credentialing file there is NO documentation of obstetric experience; no
documentation of any sort of high risk obstetric experience. He applied to St. Victim’s
when he graduated medical school in 1996 and underwent re-credentialing every two
years. In these processes, 1999, and 2001 (the year in which this occurred), no one asked
to see any sort of continuing medical education in obstetrics. In the five year period from
medical school to the date of this delivery at the end of 2001, this practitioner took NO
obstetric courses of any kind. His CME was primarily slanted to developing his other
profit motivated interests in chiropractic manipulation and podiatric care … but no
obstetrics.
In the initial credentialing in Obstetrics, the hospital approved level I, normal
deliveries; no fourth degree laceration repair; no high risk. Members of the FP
credentialing committee included only FP’s, NOT Obstetricians…credentialing in
another field. Subsequent credentialing never took place. In 1999, the committee did not
have any documentation of competence, of continuing competence, and approved
privileges again at the same level: basic uncomplicated obstetrics.
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This incident occurred at the end of 2001 and this practitioner should have
undergone credentialing in July 2001 … but it never got done…until well into 2002 …
well after this disaster took place. This practitioner was not credentialed at all at the time
of this incident. He should not have been practicing in this hospital at all. He had no
privileges since the Bylaws state that all credentials expire two years and two months
from the date of the last credentialing. In those extra two months, the practitioner must
get his packet together and get credentialed. If no credentials, then no privileges. The
hospital had no provisions to enforce this complete breakdown.
Why is Raven unable to play with other children? Why is Mom unable to find a
mate? Dr. A’s negligence is clear. He exceeded his privileges; ignored his duty to engage
in credentialing and to restrain himself from exceeding his level of expertise. He knew or
should have known that he needed obstetric consultation. This case took place in a
jurisdiction where there is a tort cap and these injuries greatly exceeded that legislative
cap. In many jurisdictions there may be no cap against the hospital and, if the violations
are sufficiently egregious, punitive damages may become available. After all, the hospital
makes a lot of money and when it cuts corners by avoiding patient safety obligations, a
jury may not be very sympathetic.
The hospital, however, is also liable. Two claims are available: negligent
credentialing; for allowing an unqualified practitioner to practice; and directly hospital
liability; where the nurses recognized a dangerous situation and did not respond. When
the nurses feared for the patient's life and for the baby’s safety, they did nothing. The
nurses did not call a supervisor; did not call the chief of staff … did nothing. They did not
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have a book which delineated Dr. A’s privileges. They were unable to look up his
privileges to determine his level of credentialing.
The hospital never sought out any form of recommendations to document Dr. A’s
obstetric experience and did not require any sort of a demonstration of continuing
competence. Had Dr. A called a board certified obstetrician, all would have been well:
normal baby; normal Mother.
Discovery against the hospital was thorough. It is crucial to identify those who
would be in a position to make a decision to make a difference. One mistake many
lawyers make is that they bring a negligent credentialing claim and are then unable to
“make it stick” when they are unable to find the personnel who would have made a
difference. A court always asks, “How did this person directly and proximately injure the
patient?” One doesn’t injure patients by shuffling papers, a skeptical judge will observe,
as he grants the Defendant summary judgment on this issue where there is faulty
discovery. The lawyer must find those persons inside the hospital who are responsible for
allowing this practitioner to injure this patient and show how their departures from
accepted norms injured the patient. Who are they?
In my cases, I always look at “ground zero”, where the incident happened, then
work outward in the corporate structure, looking for those people who made the
decisions. In this case, the unit manager, the floor RN, the treating bedside nurse, had a
duty to call the Unit Manager, an RN, when she perceived that a practitioner was
engaging in unsafe conduct. Above the Unit Manage was the Director of Nursing (often
called DNS). She had a duty to “police” health care provider in actual care on the floor as
the care took place.
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Then there is the Department Chairman of the [Clinical] Department … in this
case the FP’s oversaw FP obstetrics, NOT the Obstetric Department … a very dangerous
policy and practice. The Chairman of the Credentials Committee who signed off on Dr.
A’s credentials is responsible for the decision to credential this unqualified doctor. Then,
the Medical Staff President, who signed off on the credentials packet, bears
responsibility. The hospital CEO & President also signed off on the privilege form; he is
responsible. Consider the partnership model; all of these persons are in the “stream of
commerce” and all are responsible to the patient.
No one within the Hospital ever demanded any form of demonstration of
competence. How many shoulder dystocia cases had this practitioner ever seen, much
less handled? NONE!
Discovery is document intensive. One must request the credentialing packets
beginning with the first application and any supplements. These are not peer review or
protected in any way by privilege. Request all recommendations; any documentation in
any form to document obstetric competence.
When a practitioner applies for specialty boards, often there is a list of procedures
which the applicant must supply. In this case there was no list to document obstetric
experience — this applicant had no significant obstetric experience.
Hospitals have a duty to make the care environment safe. When the institution
does not do this, there is liability. The rules on governing the hospital environment derive
from hospital JCAHO.1 Read the manuals; know the rules. Always request copies of all

1

JCAHO is the Joint Commission on Accreditation of Healthcare Organizations: http://www.jcaho.org. To
learn “all about JCAHO: http://www.jcaho.org/about+us/index.htm. “Mission: To continuously
improve the safety and quality of care provided to the public through the provision of health care
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JCAHO surveys before and after an incident date. Have there been Sentinel Events?
Sentinel Alerts? Adverse events? Focus on the practitioner’s track record but also look at
the hospital’s track record. Has this hospital been JCAHO or Medicare / Medicaid
decertified? Get state and federal inspections. What happened to this patient constituted a
sentinel even yet the hospital engaged in no investigation. When an institution knows of a
dangerous situation and does not react, in most cases, a jury will find liability.
Practice Tip: Obtain all policy and procedure manuals; internal regulations. Get
Committee minutes.
A lawyer must understand the inner workings of an hospital in order to engage in
this sort of discovery. There is, or should be, a chain of command. One plans discovery
up and down the chain of command. Look for inconsistencies and absurd interpretations.
In discovery, one hospital official had not read the Bylaws, was unaware of the
Department policies and procedure manual and did not know whether there was any book
or compendium which would contain health care provider’s specific credentials. This
pattern of ignorance in the hospital environment endangers patients.
Settling cases is always a challenge since many health care practitioners fear
reporting to the NPDB.2 Although the NPDB has been functioning for well over a decade
and there are many practitioners who are in the Data Bank. But members, many doctors
regard this reporting as a professional scar. When settlement does not include the health

accreditation and related services that support performance improvement in health care
organizations.” http://www.jcaho.org/about+us/jcaho_facts.htm.
2
National Practitioner Data Bank;POB 10832;Chantilly, VA 20153-0832;800-767-6732
(fx) 703-802-4109. The Health Care Quality Improvement Act of 1986; 42 U.S.C. § 1101 et seq.; 54 Fed.
Reg. 42,722, codified at 45 C.F.R. Pt.60 et seq.. (including a requirement of compliance with Medicare
statutes at state levels and granting immunity to persons or institutions which participate in peer review
activities and created the National Practitioner Data Bank for Adverse Information on Physicians and Other
Health Care Practitioners, 42 U.S.C.A. § 11131-11137; 45 C.F.R. §§ 60.2-.14.
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care provider but the parent institution, the Hospital, it may be acceptable to avoid
reporting to the NPDB. One must comply fully with the Act.
Whenever a hospital is involved in a medical scenario, consider adding negligent
credentialing and direct hospital liability as causes of action but do not do this when there
is no clear conduct which actually injured the patient.
Practice Tip: Many lawyers do not understand the chain of command in an
hospital. Hire a knowledgeable health care provider who understands this environment to
assist in framing discovery.
Suggested Search terms: “medical negligence” & “negligent credential!” &
liability
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PART 2:
NEGLIGENT CREDENTIALING:
CASE ANALYSES WITH COMMENTARY©

Introduction:
It is said that “doctors bury their mistakes.” At one time that may have been more
true than in modern times and when the original peer-review privileges case came out, it
seemed as if it may have been more possible to bury culpable behavior in peer-review.
That is not the case in modern times.
What is the reason for the change? Courts have been concerned about the learned
professions’ ability to cover or to obfuscate bad conduct by professional gibberish and
deceptive practices. For this reason, courts have recognized the these liability theories
and allow the negligent credentialing cause of action.
In general what is the reason that health care within health care institutions is
safe? If health care were not, in general, very safe, the consequences would be
catastrophic. The patient's assurance that there is safety within the hospital setting is that
the hospital itself, under enactment and implementation of JCAHO standards, acts as a
gatekeeper and defines the scope of practitioner privileges.
In general, when one attains a license to practice medicine, there is no state placed
limit upon what a practitioner may do. An ophthalmologist could, theoretically, perform
kidney transplants. The hospital credentialing process is the internal hospital governance
which defines and sets individual physicians’ scope of practice. Once a practitioner has
been “credentialed,” a term of art referring to this quality control mechanism, then that
practitioner may practice within the limited scope of the grant of privileges.
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When a practitioner exceeds the scope of his privileges or where a hospital fails to
require the practitioner to adhere to the scope of privileges, then the hospital may be
liable for that failure. Additionally, where there is an “outlier”, a practitioner who
repeatedly injures patients, then the hospital may be liable for its failure to appropriately
monitor this physician. These types of conduct form the basis for a negligent
credentialing claim against the hospital. The governing process within the hospital has
failed and a patient has sustained injury; and the hospital should have prevented this
injury by better credentialing.
In florid cases, a negligent credentialing claim may “cost” more than the
underlying medical negligence action against the practitioner. Sometimes state tort caps
insulate the practitioner; but not the hospital.
In negligent credentialing claims, as a plaintiff, one will notice that, in general,
the more valid is the potential claim (i.e.- culpability), the harder the defense will fight to
exclude or to torpedo, in some way, the claim. “The lady doth protest too much,” to
paraphrase Shakespeare.
Two Illustrative Cases:
Larson v. Wasemiller, 718 N.W.2d 461 (Minn.App.,2006) is a case in which the
plaintiff added claims for negligent credentialing and “negligence in a joint venture.” The
Medical Center moved to dismiss arguing that Minnesota did not recognize the claims of
either negligent credentialing or of negligent privileging. Further, the Defendant argued
that Minn.Stat. § 145.63, subd. 1 limited the liability for a review organization and
sought to protect much of the information the plaintiffs would need to prove its claim by
invoking peer-review privilege under Minn.Stat. § 145.63.
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In addition, the defense claimed that the physician and the hospital engaged in a
joint enterprise and that the hospital should be liable on agency theory. The trial court
denied; certifying two negligent credentialing questions to the appellate court where that
court observed that this issue represented a novel question in Minnesota.
In Minnesota, is there a common law cause of action for either negligent
credentialing or negligent privileging against a hospital or any other review organization?
The trial court concluded that there was such a cause of action. If so, is there some
sort of institutional immunity which would limit liability under the Minnesota peer
review statute, Minn.Stat. § § 145.63-.64? The trial court concluded that there was no
immunity. 718 N.W.2d 461, 464.
This case involved a bariatric surgery in which the plaintiff sustained injury. The
defendants operated in the Hospital under a grant of privileges which permitted them to
perform these technical surgeries. The complaint asserted “that the hospital knew, or
should have known, before” surgery one doctor “posed an unreasonable danger of harm
to bariatric surgery patients at the hospital and that the hospital breached its duty to …
[plaintiff] by granting privileges to” this physician.
Then, granting the privileges caused the patient injury because the doctor
proceeded to injure her by various departures from the standard of care. 718 N.W.2d 461,
465. Note, that since this case presented a legal issue of first impression for review —
whether a claim exists — the court applied de novo review, rather than abuse of
discretion. Id.
Upon review, the appellate court examined the inherent powers of the court
versus the legislature in creating new causes of action. 718 N.W.2d 461, 466.
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The Court wrote:
The springboard for adoption of the tort of negligent credentialing or privileging
independent physicians has been case law permitting the employer of negligently
retained independent contractors to be held directly liable to persons injured by
such contractors. Id.
There is balance between judicial powers and legislative powers in creating torts.
In declining to recognize this tort the appellate court concluded:
The proposed recognition of a negligent credentialing or privileging tort
represents

a significant change in the law that should not be accomplished

without considering (1) implications for other areas of law; (2) the effect of such
a tort on the strong policy of confidential peer review evidenced in sections
145.61-.66;

(3) resolution of issues such as whether the cause of action is

dependent on a finding of medical malpractice;

and (4) whether trials for

negligent credentialing or privileging can fairly be combined with medicalmalpractice actions. Neither a trial court nor an intermediate appeals court is in a
good position to fairly and exhaustively consider the complex policy concerns
involved. Even the supreme court may determine that the matter would be best
handled by the legislature. 718 N.W.2d 461, 467-68.
Further, this intermediary court found inviolate the confidentiality and immunity
within the Minnesota Peer Review Statute. 718 N.W.2d 461, 469-70. While there may
not be immunity for negligent credentialing or privileging actions, “Section 145.64 limits
the evidence that could be used to support or defend against such a claim in a manner that
appears to affect the fundamental fairness of recognizing such a claim as the most
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effective means of monitoring the credentialing or privileging process.” 718 N.W.2d 461,
470.
Another case expands upon the nature of the peer-review privilege in the context
of a negligent credentialing claim. In Rhode Island, Pastore v. Samson, 900 A.2d 1067
(R.I. 2006), that state’s high court engaged in an exemplary analysis.
In Pastore, the plaintiff sought 750 pages of documents relating to one of its
doctors. The hospital resisted by asserting peer review privilege, protected by Rhode
Island statutes. In this medical negligence case, a wrongful death action, the plaintiff
alleged a negligent credentialing claim. 900 A.2d 1067, 1071. A “discovery mêlée” began
when the plaintiff served her third request for production of documents relating to the
doctor’s credentialing. Id.
The request included: “(1) information related to the credentialing or privileges”
of the two defendants; “(2) documents sent to” the defendants “by any committee
investigating or reviewing his request for, or renewal of, privileges;” and “(3) all items
setting forth any limitation upon the privileges or credentials of” the defendants. What of
this Request is protected? 900 A.2d 1067, 1071.
The hospital objected on peer-review privilege grounds and a justice sustained the
hospital’s objection but gave it 30 days to compile a privileges log; a compendium of
documents. 900 A.2d 1067, 1072.
The hospital produced some documents as well as a log of those documents not
produce and two and one half years passed; plaintiff compelled several more time. The
hospital sought to quash and a protective order. Again the hospital submitted a second
supplemental privilege log itemizing some 750 pages of documents and asserted four
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bases for its position that all of this was privileged: peer-review, confidential health-care
information, board of medical licensure and discipline, and attorney-client. Id.
The hospital then tried to sever the causes of action; denied … and granted the
plaintiff’s motion to compel production of documents but the judge would subject these
documents to in camera inspection prior to release.
Practice Tip: When making these sorts of requests, as for in camera inspection.
In camera inspection allows the judge to review the documents for relevancy and
the judge decides if the opposing side will be permitted to examine these
documents. In “heated” litigation, it is a good idea to request in camera
inspection. This may allow the judge to feel secure in maintaining control over the
litigation rather than risking a “knew-jerk” denial because the court feels the
documents are “too confidential.”
Here, the judge decided to sort the documents into four categories:
(a) documents that clearly were privileged; (b) documents that clearly were
unprivileged; (c) documents of a questionable nature that the hospital needed to
clarify; (d) and those that contained an individual's confidential information. 900
A.2d 1067, 1072.
This sorting scheme provides insights to the court’s sensitivities of the kinds of
information it may or may not release.
In terms of negligent credentialing, even if there were “protected health care
information,” that information could be redacted if there were other data which could be
released.
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In this case, following review, the court released 750 pages of these documents to
the plaintiff; omitting personal information such as social security numbers or other
patient information which would not advance the claim, one way or the other.3
In the trial court’s opinion, the judge “did not consider information that was not
‘generated in the peer review process,’ such as a patient complaint, to be protected by
Precisely what did the plaintiff seek? “3. All documents, paper or digital, that set
forth any limitation upon the privileges and/or credentials of Charles Samson,
M.D., including but not limited to:
a. Disciplinary action;
b. Administrative action;
c. Voluntary action;
d. Limit to privileges[;]
e. Suspension of privileges;
f. Revocation of privileges;
g. Revocation of appointment;
h. Resumption of privileges[;]
i. Leave of absence without privileges;
j. Resignation of privileges;
k. Requirement of supervision[.]
“4. All information received in the course of reviewing the credentials and/or
privileges of Richard San Antonio, M.D., from the time Dr. San Antonio first
requested privileges to date, including but not limited to all applications for
privileges, all communications received from the Rhode Island Board of Medical
Licensure and Discipline and all letters from Dr. Samson [sic ] and/or others.
“5. Any and all documents of any kind sent to Dr. San Antonio by any committee
or board investigating and/or reviewing his request for privileges and/or renewal
of privileges, from the time Dr. San Antonio first requested privileges to date.
“6. All documents, paper or digital, that set forth any limitation upon the
privileges and/or credentials of Richard San Antonio, M.D., including but not
limited to:
i. Disciplinary action;
ii. Administrative action;
iii. Voluntary action;
iv. Limit to privileges[;]
v. Suspension of privileges;
vi. Revocation of privileges;
vii. Revocation of appointment;
viii. Resumption of privileges[;]
ix. Leave of absence without privileges;
x. Resignation of privileges;
3

xi. Requirement of supervision.” Id.
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that privilege.” Id. Don’t forget that in this context “peer review” is very narrowly
defined by the HCQIA4 (Health Care Quality Improvement Act). Following the in
camera review “the only document that the motion justice referred to expressly … was a
transcript-numbered …

in the hospital's second supplemental privilege log-that she

determined was not privileged because it only related to quality control “in the broadest
sense of the term [ ].” 900 A.2d 1067, 1073.
The Rhode Island Supreme Court carefully examined the nature of the peerreview privilege in the context of a negligent credentialing claim.
Rhode Island recognizes very strict peer-review privilege, 900 A.2d 1067, 1075,
subject to some limitations:
“[ (1) A]ny imposition or notice of a restriction of privileges or a requirement of
supervision imposed on a physician for unprofessional conduct * * * shall be
subject to discovery and be admissible in any proceeding against the physician for
performing, or against any health care facility or health care provider which
allows the physician to perform the medical procedures which are the subject of
the restriction or supervision during the period of the restriction or supervision or
subsequent to that period[; (2) ] Nothing contained in this section shall apply to
records made in the regular course of business by a hospital or other provider of
health care information [; and (3) ] Documents or records otherwise available
from original sources are not to be construed as immune from discovery or used

4

The Health Care Quality Improvement Act of 1986; 42 U.S.C. § 1101 et seq.; 54 Fed. Reg. 42,722,
codified at 45 C.F.R. Pt.60 et seq.. (including a requirement of compliance with Medicare statutes at state
levels and granting immunity to persons or institutions which participate in peer review activities and
created the National Practitioner Data Bank for Adverse Information on Physicians and Other Health Care
Practitioners, 42 U.S.C.A. § 11131-11137; 45 C.F.R. §§ 60.2-.14.
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in any civil proceedings merely because they were presented during the
proceedings of the committee.” Id.
There is a general rule of privilege which this case follows. Privilege is a sword;
never a shield and one my not avoid the legal process cowering under the privilege
shield. While Rhode Island protects “all records and proceedings” before the peer-review
board” Id., it protects only “only the records and the proceedings which originate with the
peer-review board;” NOT other forms of information. Id. A defendant must answer
interrogatories and must provide names of those who served on the peer-reviewing board;
and answer whether “a hospital ever had “restricted, revoked, or curtailed” hospital staff
privileges. Id.
In general, the law does not favor privilege and “this immunity from discovery is
in derogation of both common-law and the general policy favoring discovery.” Id. In
Rhode Island, “[t]he burden of establishing entitlement to nondisclosure rests on the party
resisting discovery.” Id.
Thus:
The public purpose of the peer-review privilege is not served when “the privilege
created in the peer-review statute is applied beyond what was intended and what
is necessary to accomplish the public purpose.” … “The privilege must not be
permitted to become a shield behind which a physician's incompetence,
impairment, or institutional malfeasance resulting in medical malpractice can be
hidden from parties who have suffered because of such incompetence,
impairment, or malfeasance.” [citations omitted] Id.
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The Rhode Island Supreme Court then “drew the line” between that which is
properly privileged and that which becomes discoverable in a medical negligence
negligent credentialing cause of action. 900 A.2d 1067, 1076.
Now the stage is set and here the court struggled with the legal stare decisis
doctrine. Could it; should it, buck the status quo which protects the volume of in hospital
proceedings or should it allow the plaintiff to learn the hospital’s innermost and protected
secrets; each side having excellent arguments for its position? The tension builds…
Perhaps the most important and familiar argument for stare decisis is one of
public legitimacy. The respect given the Court by the public and by the other branches
of government rests in large part on the knowledge that the Court is not composed of
unelected judges free to write their policy views into law. Rather, the Court is a body
vested with the duty to exercise the judicial power prescribed by the Constitution. An
important aspect of this is the respect that the Court shows for its own previous
opinions.” [citations omitted] 900 A.2d 1067, 1077.
It is important here to parse these statutes. The hospital wanted to protect
documents which “originate” in the peer-review process; but that word does not appear in
the statute. Id. The statutes protect “only” “records” and “proceedings” of peer-review
boards but the statutes do not protect “[d]ocuments or records otherwise available from
original sources.” [citations omitted] Id. The statutes provide that “[c]onfidential health
care information discoverable or admissible from original sources shall not be construed
as immune from discovery or use in any proceeding.” Id. Note, too, that “both statutes
also include other limitations on the scope of the privilege that pertain to information
generated by entities other than a peer-review board.” In fact, there is an exemption for
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“records made in the regular course of business by a hospital or other provider of health
care information.” Id. A witness before a peer-review board may not be prevented from
testifying about matters with that witness’ knowledge although the testimony at the peerreview board would be privileged.
The hospital argued that the statutes were “remedial” in nature and thus entitled to
a liberal construction, 900 A.2d 1067, 1078, but the Court did not accept that analysis
since any legislation is to be strictly construed. Id. In fact, in the preamble to the
legislation, state policy is to “promote free flow of information between health care
providers,” and peer-review and disciplinary organizations in the health care field. Id.
The Court interpreted such a potential limitation with skepticism and sided with the
ascertainment of truth. Id.
In this case there was a question about the quality of medical care and the doctor’s
“bedside manner.”
The peer-review privilege was designed to alleviate an increase in medical
malpractice lawsuits for substandard health care, not to reduce the number of rude
or uncompassionate health-care professionals-although the latter is certainly a
commendable objective. 900 A.2d 1067, 1079.
The Court released the transcript of the hospital committee meeting, 900 A.2d
1067, 1080, since the meeting concerned beside manners and not quality of medical care,
rejecting the hospital’s argument for broad construction. On the other hand, where there
was a quality of care meeting, the Court protected this information, stating, “The
meeting, therefore, clearly fits within the definition of a peer-review board because it
pertained to whether health-care services “were performed in compliance with the

20

CoMEDco, Inc.

Negligent Credentialing
Elliott B. Oppenheim, MD/JD/LL.M. HEALTH LAW

applicable standard of care.” Id. The Court also protected a report summarizing the key
items discussed at this meeting since it is a “record” of a peer-review board; thus
protected by the peer-review privilege. Id.
One problem the hospital encountered upon judicial review was that it was
indefinite in its brief in the identification of documents it wanted protected; citing a class
of document; not letter specific. Id.
There is no privilege as to documents gathered from original sources. 900 A.2d
1067, 1081.
To what degree is hospital peer-review privilege incompatible with a negligent
credentialing claim? 900 A.2d 1067, 1082. The court differentiated between a respondeat
superior, corporate negligence, claim and a negligent credentialing claim.
A hospital may liable “for the failure to exercise reasonable care in hiring” one of
its employees or in extending staff privileges to a doctor. Such a failure occurs when a
hospital selects a person “unfit or incompetent for the employment, thereby exposing
third parties to an unreasonable risk of harm.” Id.
In this context the plaintiff must show that the hospital had actual or constructive
knowledge of the defect” which injured the patient. Id. That being noted, the Court
analyzed further, stating “we fail to see precisely how the privilege protecting the
“proceedings” and “records” of a peer-review board disrupts a patient's ability to bring a
corporate negligence claim against a health-care provider.” Id. Whether a doctor’s
privileges have undergone sanction is not protected by peer-review. Patient complaint are
not privileged as peer-review, perhaps most important, a hospital may not bury a patient
complaint in privilege, making it undiscoverable by including the complaint to a peer-

21

CoMEDco, Inc.

Negligent Credentialing
Elliott B. Oppenheim, MD/JD/LL.M. HEALTH LAW

review board. Id.
To summarize, a plaintiff asserting a claim of corporate negligence against a
health-care provider is entitled to discovery of patient complaints, even when
those complaints lead to peer-review proceedings and ultimately to any possible
limitations or restrictions placed on a doctor's privileges. Using that information
and other relevant and unprivileged information, a plaintiff then must cultivate his
or her claim that the health-care provider has hired or retained an incompetent or
unfit employee and that the provider had actual or constructive knowledge of that
incompetence or unfitness. 900 A.2d 1067, 1082-83.

Discussion:
State privilege and peer review statutes may create harsh results: no claim;
immunity. Or, on the other, hand the Plaintiff may be entitled to inquire where there have
been significant hospital concerns about a practitioner. These questions are state specific
and one must anticipate the law in that state. Often, even without a negligent
credentialing cause of action, it may be possible to show that the system breakdown
created the negligent conditions which injured the patient and a jury will find liability
against the practitioner on that basis. The practitioner did not heed the STOP sign.
One of the problems with bringing a negligent credentialing claim is that to get at
the information — the hospital is negligent — one rubs dangerously close to peer review
materials which my be confidential; or which the hospital will try to retain as
confidential.
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Do not lose the forest for the trees; thus, an important final point. Litigation’s
ultimate purpose is making money; not about “making law.” Sometimes, however, one
must “make law.” When one attempts to bring a novel claim such as may be a negligent
credentialing claim, one may wind up in the appellate court, as do these case, rather than
settling the case. In some case, there is no alternative; either you “go there” or the cause
of action is dismissed.
In what circumstances are negligent credentialing claim improper or impossible?
First, when there is a private organization or entity, not JCAHO certified, not operating
under state color, or a very small entity where they do not “credential”, these claims will
not succeed. That being said, where an organization does credential and does have
bylaws, courts will require the entity to follow its own rules.
Once again, privilege is a sword; never a shield. Peer-review does not protect
discovery of a fact; just the exact record of a peer-review proceeding properly convened.
A party may not bury wrongdoing along with the patient mistakes which injured the
patient.
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